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Development Control Advice Note 10

(Revised September 2012)

The purpose of this Advice Note is to give general guidance to intending
developers, their professional advisors or agents and the public, on the operation
of the Planning (Environmental Impact Assessment) Regulations (Northern
Ireland) 2012. The Regulations bring together the original 1999 EIA regulations,
and subsequent amendments, into one piece of legislation. Any legal views
expressed in this note have no statutory force and should not be relied upon as an

authoritative interpretation of the law, as this can only be provided by the Courts.

A list of other notes in this series can be obtained from local Area Planning Offices
or Planning and Local Government Group, Planning Policy Division. Addresses
and contact details for those offices are set out in the contacts list on the Planning

NI Website at www.planningni.gov.uk.



http://www.planningni.gov.uk/

Environmental Impact Assessment

1.0 Introduction
1.1  This Development Control Advice Note provides guidance to prospective

developers, their professional advisors or agents and the public on the
interpretation of the Planning (Environmental Impact Assessment)

Regulations (Northern Ireland) 2012* (the “EIA Regulations”) which came

into operation on the 13th March, 2012 and how they will be applied in

practice.

1.2  The EIA Regulations consolidate with amendments the provisions of the
Planning (Environmental Impact Assessment) Regulations (Northern
Ireland) 1999 (“the 1999 Regulations”) and subsequent amending
regulations. The 1999 Regulations consolidated and updated earlier
regulations which implemented Council Directive 85/337/EEC (“the EIA
Directive”) on the assessment of the effects of certain public and private
projects on the environment. The EIA Directive was amended by Directive
97/11/EC; Directive 2003/35/35 EC; and Directive 2009/31/EC. These

Directives have now been consolidated into one Directive, 2011/92/EC?.

2.0 Aims

2.1
The main aims of this Advice Note are to:

e Outline the EIA Regulations;
e Provide advice regarding their interpretation;
e Provide guidelines on the content of Environmental Statements;

e Explain the practices and procedures involved in the publication,
consultation and consideration of Environmental Statements; and

e Explain the role and responsibilities of consultees.

' SR 2012 No. 59

% Council Directive No. 2011/92/EU on the assessment of the effects of certain public and private
projects on the environment, came into force on 13 December 2011 and is a codification of
Directives 85/337/EEC and 97/11/EC, and certain articles in Directives 2003/35/EC, and
2009/31/EC
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3.0
31

3.2

3.3

3.4

3.5

4.0

4.1

Background
Environmental Impact Assessment is a method of ensuring that the likely

effects of new development on the environment are fully understood and
taken into account before planning permission is given for the development
to proceed. As such its purpose is to improve the quality of decision
making by identifying potential environmental issues early in the project

process.

While the Department is not permitted to grant planning permission in
appropriate cases without taking into consideration environmental
information, the onus is on the developer to demonstrate the environmental

acceptability of his/her project.

Environmental information includes the Environmental Statement and any
further information subsequently requested and submitted plus any other
information submitted by the applicant, any representations made by
authorities with specific environmental responsibilities and any relevant

public environmental representations.

The Environmental Statement (ES) produced as part of an environmental
impact assessment, brings together in a single document or series of
documents information about a proposed development and its effects on

the environment.

In summary, therefore, the Environmental Impact Assessment process will:
o Improve project design;

o Improve public participation;

o Lead to informed decision making; and

o Reduce environmental impact.

The Regulations

The Regulations primarily describe a range of developments within two
Schedules — 1 and 2 that respectively will require or are likely to require

environmental impact assessment (EIA).



4.2

4.3

EIA for Schedule 1 projects is mandatory in each case and therefore the
submission of an Environmental Statement is required. For Schedule 2
development, EIA is determined on the basis of whether the development is
either located wholly or in part in a sensitive area or meets/exceeds any of
the relevant thresholds or criteria and is likely to have significant

environmental effects.

The Regulations include a “screening” process for all developments
described in the Schedules which applies primarily to Schedule 2
development where an element of judgement is required. Schedule 2
projects located in defined “sensitive areas” will all require an EIA if they are
likely to have significant effects on the environment. Where projects fall
below the threshold and are not in a sensitive area, EIA is not required.
Where they meet or exceed the threshold or are in a sensitive area, the
Department must determine the need for an EIA having regard to criteria

and thresholds.



Is the development of a type Is the development of a type
described in Schedule 17? N listed in Column 1 of Schedule
0 » 2?
Yes

l

Is the development to be located within a ‘sensitive
area’?

Yes No

Yes No

'

Does it meet any of the relevant thresholds and /
or criteria in Column 2 of Schedule 27?

Yes

' |

Issue screening opinion: Is the development likely to
have a significant effect on the environment?

Yes No

A 4 l l A 4 A 4

EIA required EIA not required

Figure 1: Establishing whether a proposed development requires EIA



4.4

5.0
51

Main changes to the 1999 Regulations

The following main changes were introduced under the EIA Regulations
2012 (explained in further detail under sections 7.5; 9.1-9.4; 10.1-10.6,
22.2-22.6 and 29.1)

(@)

(b)

(©)

(d)

(€)

a requirement for the reasons for negative screening decisions to be

made available on request (regulation 7(9));

removal of the requirement to consult at the subsequent consent
stage (e.g. approval of reserved matters) where the environmental
statement submitted at the initial stage (e.g. application for outline

planning permission) is still adequate for purpose (regulation 11);

an amendment to the provisions relating to changes or extensions to
existing development, so that the effects of the development as a
whole once modified are considered (Schedule 2 paragraphs 13(a)
and (b));

an amendment to the provisions for publicity for further information or
any other information received for the purposes of an Article 31 public

inquiry (regulation 19); and

Schedules 1 and 2 are amended to include sites for the storage of
carbon dioxide (Schedule 1 paragraphs 23 and 24), installations for
the capture of carbon dioxide streams for the purposes of geological
storage and pipelines for the transport of carbon dioxide streams for
such purposes (Schedule 2 paragraphs 3(k) and 10(k)). These
amendments are required by the Directive on the Geological Storage
of Carbon Dioxide (Directive 2009/31/EC)

Schedule 1 Developments

Schedule 1 developments are listed and described in the Regulations.
They are developments that are considered to be likely to have significant
effects on the environment. They will always require EIA and, therefore,
the preparation and submission of an ES.


http://www.legislation.gov.uk/european/directive/2009/0031

5.2  Examples of such developments include thermal power stations, chemical
installations, motorways, ports, certain waste incinerators, certain waste

water treatment works and certain overhead powerlines.

6.0 Schedule 2 Developments

6.1 A Schedule 2 development is a development listed and described in column
1 of Schedule 2 which is either located wholly or in part in a “sensitive area”
or meets or exceeds one of the relevant thresholds set out in column 2 of

that same Schedule.

6.2 A “sensitive area” is defined in regulation 2 (2) as:

e adesignated Area of Special Scientific Interest (ASSI);

o a designated Area of Outstanding Natural Beauty (AONB);

o a designated National Park;

J a World Heritage Site;

J a scheduled monument; or

o a European site as defined in Regulation 9 of the Conservation
(Natural Habitats, etc,) Regulations (Northern Ireland) 1995 (as
amended) ° such as a Special Protection Area (SPA) or a Special

Area of Conservation (SAC).

7.0 The “Screening” Process

7.1  The Department must screen every application for a Schedule 2
development to determine whether or not an EIA is required. The essential
determining factor will be the extent to which a particular Schedule 2
development is likely to have significant effects on the environment. The
Department must have regard to relevant “selection criteria” set out in
Schedule 3 of the Regulations under the three broad headings of
characteristics of developments, the environmental sensitivity of the

location and the characteristics of the potential impact (see Annex A).

%+ SR 1995 No. 380



7.2

7.3

7.4

In general and having regard to the interpretation of the Schedule 3 criteria,

it is the Department’s view that, in general, EIA will most likely be needed

for Schedule 2 developments in three main types of case:

For major developments which are of such a scale as to have wide-
ranging environmental effects and be of more than local importance;
For developments of a smaller scale located wholly or partly in
environmentally sensitive locations where their effects are significant;
in certain cases, other areas subject to environmentally-based
statutory or non-statutory designations not included in the definition of
“sensitive area” may also be relevant in determining whether EIA is
required; urban locations may also be considered sensitive as effects
on a densely populated area may be significant;

For developments with unusually complex and potentially hazardous
environmental effects where expert and detailed analysis of such
effects would be desirable and would be relevant to the issue of

whether or not the development should be allowed.

It has to be emphasised that the basic test of the need for EIA in a

particular case is the likelihood of significant effects on the environment. It

should not be assumed, for example, that conformity with a development

plan rules out the need for EIA. Nor is the number of objections to a

development relevant to a determination but such objections might highlight

that there are likely to be significant effects on the environment.

The extent to which mitigation measures may be taken into account in

reaching a screening opinion depends on the facts of each case. In some

cases, the measures may form part of the proposal, be modest in scope or

so plainly and easily achievable so that it may be possible to reach a view

of the likelihood of significant environmental effects with the measures

taken into account. In reaching a screening opinion, however, the

Department should be cautious to the extent to which the screening opinion

takes account of proposed mitigation or remediation measures, even when

these are intended to be the subject of conditions attached to the planning

permission. The Courts may quash a planning permission where EIA has



7.5

8.0
8.1

9.0
9.1

not been required on the grounds that any likely adverse significant effects

could be offset by appropriate conditions®”.

Reasons for negative screening decisions
Regulation 7 (9) states that if the Department, having taken into account the

selection criteria, is of the opinion that an application would not be an EIA
application, it shall, if requested to do so, make available the reasons for
that conclusion. This follows a ruling from the European Court of Justice in
case C-75/08 (the “Mellor” case) which clarified that if an interested party so
requests, the reasons for the determination or copies of the relevant

information and documents where EIA is not required will be provided.

Outline planning applications

When an outline planning application is submitted, the Department will
need to be satisfied that it has sufficient information available on the
environmental effects of the proposal to enable it to determine whether or
not planning permission should be granted in principle. In cases where
more information on the environmental effects is needed than has been
provided in the Environmental Statement, further information will be
requested under Regulation 10 (2) of the EIA Regulations. This may also
constitute a request under Regulation 7(4) of the Planning (General
Development) Order (Northern Ireland) 1993°,

Multi-stage consents

Following a ruling from the European Court of Justice in cases C-290/3 and
C-508/03, the Department made changes to the 1999 EIA Regulations in
2008 to transpose the requirement that consideration must be given to the
need for EIA before determining a planning application for approval of
subsequent consent. This was because the Court had held that outline

planning permission and the decision which grants approval of reserved

* Hargreaves v SSCLG, Wyre BC and Cornwall LP Co Ltd [2011] EWHC 1999, R(Hart DC) v
SSCLG [2008] EWHC 1204, R(Catt) v Brighton & Hove CC [2007] EWHC Civ 298, Bellway Urban
Renewal Southern v Gillespie [2003] 2 P &CR 16; R (Lebus) v South Cambridgeshire DC [2002]
EWHC 2009]

® SR 1993 No. 278 (“the GDO")



9.2

9.3

9.4

matters must be considered a multi-stage development process within the

meaning of Article 1(2) of the EIA Directive.

The 2008 amending Regulations required applications for subsequent
consent to be screened to see if EIA is needed where it had not been
required at the initial consent stage (e.g. application for outline permission),
or to see if further environmental information is needed where an EIA had
been carried out but in order for the ES to satisfy the requirements of the

Regulations (e.g. application for approval of reserved matters).

Where the environmental statement produced at initial consent stage was
considered adequate, it was intended there would be no need to repeat the

consultation at reserved matters stage.

However, the 2008 Regulations unintentionally required a repeat of the
consultation process where the environmental statement was considered
adequate. The consolidation has now removed this requirement as set out

in Parts 2 and 4 of the Regulations.

10



Department has received a subsequent application in

relation to Schedule 1 or 2 development.
Was EIA carried out for outline application?

Yes

No

\ 4

Is the environmental statement
adequate for purpose at the
subsequent application stage?
See regulation 11(2) and (3).

\4

\ 4

Department should determine if it has before it an application to
which regulation 12 applies, and screen.

\ 4

A 4 A 4

Yes — regulation 11(2)
applies and Department
takes environmental
information into account in
its decision on subsequent
consent.

No — regulation 11(3) applies
and the Department must

EIA required EIA not required

require further information
under regulation 19 before it
takes a decision on
subsequent consent.

A 4

A 4

Further information received & publicised

ES received, publicised & consulted on

h 4

A 4

Decision on subsequent consent (e.g.
approval of reserved matters) taken by
Department.

Figure 2 Screening applications for subsequent consent

10.0 Changes or extensions to existing development

10.1 Changes or Extensions to Schedule 1 and Schedule 2 projects fall within

the scope of the Regulations.

10.2 Previously the 1999 Regulations required that the thresholds contained

within Schedule 2 should — in the case of an application for a change or an

extension to an existing or consented development - apply only to the

change or extension. However, following the ‘Baker’ ruling in the High Court

of Justice, the Courts have made clear that the change or extension should

not be considered in isolation, and the 2012 Regulations apply the

applicable thresholds to the development as changed or extended.

11



10.3 Schedule 2.13 (a) of the Regulations is amended so that the thresholds in
Schedule 2 apply to the development as a whole once changed or

extended, and not just to the change or extension.

10.4 Schedule 2.13 (b) of the Regulations introduces the provision that any
change or extension to a Schedule 1 development (where it is not a
Schedule 1 development in its own right) must always be screened, and a
case by case decision on the need for EIA using the selection criteria set

out in Schedule 3 to the Regulations, must be made.

10.5 Where a series of changes or extensions have been made to a
development over time, particularly where previous changes have been
made by a different developer, there may be some uncertainty as to where
the precise boundary of the development as changed or extended can be
said to fall. It is considered that, for the purposes of identifying Schedule 2
development and in cases of any doubt, it is not necessary to define
precisely where that boundary should be; rather, it is necessary only to
establish whether the development as a whole can be said to either meet or

exceed the threshold in question.

10.6 Schedule 3 to the Regulations defines the selection criteria that have to be
taken into account in making an EIA determination (see Annex A) and
Schedule 4 outlines in general terms the information to be contained in an
ES (see Annex B).

12



Does the development change or extend development
described in column 1 of schedule 2?

I
Yes

|

Does the application concern
development to be located
within a sensitive area?

Yes

h 4

No

|

Does the development
as changed or extended
meet or exceed the
corresponding
threshold?

Yes

|

Might the change or
extension have
significant adverse
effects on the
environment?

No

Yes

!

—

No

l \ 4 A

‘Schedule 2 development’
proceed to case by case
screening & issue screening

opinion

EIA not required

Figure 3 - Establishing whether a change or extension is a schedule 2

development.
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11.0

111

11.2

12.0
12.1

12.2

Cumulative Impact of Development

The purpose of the EIA Directive cannot be circumvented by the splitting of
projects and the failure to take account of the cumulative effect of several
projects must not mean in practice that they all escape the obligation to
carry out an assessment when, taken together, they are likely to have
significant effects on the environment within the meaning of Article 2(1) of
the EIA Directive.

There will be occasions where a particular application is an integral part of
an inevitably more substantial development. In such cases the need for
EIA must be considered in respect of the total development. This is not to
say that all applications that form part of some wider scheme must be
considered together. In this context, it will be important to establish whether
each of the proposed developments could proceed independently and
whether the aims of the Regulations are being frustrated by the submission

of multiple or sub-divided applications.

Procedures for establishing whether or not EIA is required

The determination of whether or not EIA is required for a particular

development proposal can take place at a number of different stages:

e the developer may decide that EIA will be required and submit a
statement which he refers to as an Environmental Statement for the
purposes of the Regulations;

e the developer may, before submitting any planning application,
request a “screening” opinion from the Department; if the developer
disputes the need for EIA, he/ she may ask for a hearing before the
Planning Appeals Commission (PAC);

e the Department may determine that EIA is required following receipt of
a planning application; again, if the developer disputes the need for an

EIA, he/she may ask for a hearing before the PAC.

Applicants should bear in mind that if the need for EIA is only established

after the planning application has been submitted, consideration of the

14



13.0

13.1

13.2

13.3

13.4

application will be suspended pending submission of an Environmental

Statement.

Pre-Application Procedures

Developers are strongly advised to consult the Department before
submitting a planning application that might require an EIA. In addition,
developers should consult other authorities with relevant environmental
responsibilities. The “screening” process if used will assist developers in

this regard.

Before submitting an application for planning permission, developers who
are in doubt as to whether an EIA would be required, may request a
determination in writing from the Department. The request should include a
plan indicating the proposed location of the development, and a brief
description of the nature and purpose of the proposal and its possible

environmental effects, giving a broad indication of their likely scale.

On receipt of a request, the Department will consider whether the proposed
development is either a Schedule 1 project or a Schedule 2 project that is
likely to have significant effects on the environment by virtue of factors such
as its nature, size or location, taking into account the selection criteria in
Schedule 3 (Annex A). The developer should normally be able to supply
sufficient information about the development to enable the Department to
form a judgement and determine the need for EIA. However, where the
Department considers that it needs further information, the developer will
be asked to provide it. The issue for the Department at this stage is the
broad significance of the likely environmental effects of the proposal. This
should not require as much information as would be expected to support a
planning application. The Department may also if appropriate seek advice
from other statutory or non-statutory authorities with relevant environmental

responsibilities.

Where the Department makes a positive determination, a copy of it with a

statement of reasons must be made available for public inspection

alongside the planning register. Additionally if the Department makes a
15



13.5

13.6

13.7

13.8

14.0

14.1

negative screening determination, it shall make available the reasons for

that determination on request.

The Department must make its determination within 4 weeks of receiving a
request or within an extended period agreed in writing with the developer.
The Department is required to state its reasons for the determination and

advise the developer accordingly.

The developer is required to inform the Department within 4 weeks of the
date of the determination that he/she accepts it or does not accept it and

intends to seek a hearing before the PAC.

A developer may also request an opinion from the Department in advance
of submitting an ES as to the information to be included in an ES. This
procedure is “scoping”. Before issuing a scoping opinion, the Department
must consult the developer and other such authorities likely to be

concerned because of their environmental responsibilities.

The Department is required to respond to a “scoping” request within 6
weeks from the receipt of the request or an agreed extended period. If a
scoping is requested at the same time as a determination request, the 6
weeks dates from the issue of the determination. Further information may
still be requested in due course if required, even where a scoping opinion

has been issued.

Planning Applications not accompanied by an
Environmental Statement (ES)

When a planning application is submitted without an ES, the Department
must “screen” the proposal to assess whether it is a Schedule 1 or a
Schedule 2 development for which EIA is required. Where it has been
determined that an EIA is not required, the developer will be advised and
the determination made available for public inspection alongside the
planning register and reasons for that determination made available on

request.

16



14.2

15.0

15.1

15.2

15.3

15.4

Where the determination is that EIA is required, the developer must be
advised within 4 weeks of the receipt of the application or within an agreed
extended period. Again this determination with a statement of reasons will
be made available for public inspection. The developer must then advise
the Department in writing within 4 weeks of the determination as to whether
or not he accepts it or intends to seek a hearing before the PAC. If he/she
accepts the determination, the developer has 6 months from the date of the
determination or agreed extended period to prepare and submit the ES. If

not submitted the application shall be deemed to be refused.

Planning Applications submitted with an Environmental

Statement

Developers may decide, having regard to the Regulations, this guidance
and any other advice from the Department, that EIA will be required for their
proposed development. A developer may, therefore, submit a Statement
which he refers to as an ES with a planning application without having

obtained a determination to the effect that an ES is required.

If a developer expressly states that he is submitting an ES for the purposes
of the Regulations, the application will be an EIA application and must be

treated as such by the Department.

Where a developer has not made it clear that the information submitted with
the application is intended to constitute an ES, the Department will make a
determination on the need for an ES, if it has not already done so. If the
Department determines that it is an EIA application, it is open to the
applicant to ask for the information already submitted to be treated as the
ES or to submit a new Statement. If the Department determines that an
EIA is not required, the information provided by the applicant will still be
taken into account in determining the application if it is material to the

decision.

On receipt of an environmental statement the Department must follow the

publicity requirements in Regulation 16 which include —

17



o publishing notice of receipt of the application for planning permission
/subsequent consent by local advertisement;

o stating in the notice that the application is accompanied by an ES (and
for a subsequent application that a copy of the planning permission
and other documents for the development may be inspected at the
relevant office of the Department);

o giving a postal address in the locality where the land proposed for
development is situated where the developer has made copies of the
environmental statement available and sending notice with all the
foregoing information and the address of the relevant office of the
Department to any particular person likely to be affected by or having
an interest in the application who is unlikely to be aware of it by local

advertisement.

16.0 Permitted Development

16.1

16.2

The Planning (General Development) Order 1993 (as amended)("the
GDOQO") grants planning permission for various specified types of
development often referred to as "permitted development”. Although much
permitted development concerns development that is of a minor, non-
contentious nature such as development within the curtilage of a
dwellinghouse, minor operations, temporary buildings and uses etc, there
are some that could fall within the descriptions in Schedules 1 or 2 to the

EIA Regulations.

Subject to some minor exceptions for categories of permitted development
which have their own EIA arrangements, the GDO provides that Schedule 1
development is not permitted development and will always require the
submission of a planning application and an environmental statement.
Schedule 2 development is not permitted development unless the
Department has issued a determination that EIA is not required; where EIA
is required permitted development rights are withdrawn and a planning
application must be submitted and accompanied by an environmental

statement.

18



17.0

17.1

17.2

17.3

18.0

18.1

19.0

19.1

EIA and the Demolition of Buildings

Developers intending to demolish a building have permitted development
rights under Part 33 of the GDO provided they comply with the limitations
attached to that class. For example, apart from some limited exceptions,
the permitted development rights for demolition do not extend to buildings
on land designated by the Department as an Area of Townscape or Village
Character. Importantly, permitted development rights for the demolition of
buildings are also subject to compliance with the EIA mechanisms set out in

paragraph 16.

The European Court of Justice in the case Commission v Ireland (C-50/09)
has made it clear that demolition works may constitute a project for the
purposes of the EIA Directive. In this respect developers should be aware
that the Schedules of the 2012 Regulations refer to sectoral categories of
projects without describing the precise nature of the works. As an
illustration the ECJ has noted that "urban development projects" can

include the demolition of existing structures.

Developers who propose to exercise these permitted development rights
will therefore need to be aware of the requirements of the EIA Regulations

and seek a screening opinion from the Department where necessary.

Crown Development

Regulation 39 applies the EIA Regulations to the Crown. Planning
applications submitted by Crown bodies are therefore subject to EIA
procedures in the same way as applications by other bodies and

individuals.

Time Periods for Decisions

Where a planning application requires to be accompanied by an
Environmental Statement, the period within which a decision shall be made
is extended to 16 weeks from the date of receipt of the application including
the ES.

19



19.2

19.3

20.0

20.1

20.2

20.3

21.0

21.1

If such an application is designated as major under Article 31 of the
Planning (Northern Ireland) Order 1991, the designation must also be made

within 16 weeks of the receipt of the application including the ES.

Appeals for non-determination of EIA applications cannot therefore be

made until after 16 weeks from the date of receipt of the ES.

The Role of Consultees

At a number of key stages during the consideration of development
proposals that require or are likely to require EIA, the Regulations require
the Department to notify or consult the appropriate District Council and
such other authorities likely to be concerned by the proposed development

by reason of their specific environmental responsibilities — i.e. consultees.
These key stages are:

e The pre-application “scoping” stage;
e During the “scoping” stage after an application has been received;
e Before and during the ES preparation stage; and

e During the ES consideration stage.

The Department itself decides which authority to consult but such decisions
are influenced by the nature of environmental issues associated with
proposals. Authorities consulted will have environmental responsibilities
material to the planning consideration of the proposals. A list of useful

contacts, (which is not exhaustive) is set out in Annex C.

Environmental Statements: their adequacy and
amendments to publicity arrangements

The Department will have to satisfy itself that Environmental Statements
submitted contain the information specified in Part 2 of Schedule 4 to the
Regulations including all the relevant information set out in Part | of that
Schedule ( Annex B ) that the developer can reasonably be required to
compile. Where appropriate, the Department will assess the need for
further information and request any additional information as early as

20



21.2

21.3

22.0

22.1

22.2

22.3

possible in the consideration of the application. A planning application is

not invalid because an inadequate ES has been submitted.

The Regulations require developers to make a reasonable number of
copies of the ES available to the public at a specified address and at a
reasonable cost reflecting the cost of printing and distribution. This

requirement will similarly apply to additional information submitted.

The Department is required to advertise the receipt and availability of the
ES and additional information (from the developer) for public inspection

allowing 4 weeks for any comments and representations.

Requests for Further Information

Where further information is considered at any stage in the processing of
the EIA application to be required, the Department will request such
information in writing from the applicant. Any additional information
subsequently received which is likely to be contained in an addendum to
the original ES will be made available to the public as would have been

required for the original ES.

The Regulations (regulation 19(4) state that where such further information
or any other information (the latter defined in Regulation 2(2) as “any other
substantive information relating to the environmental statement provided by
the applicant or appellant as the case may be”), is received by the
Department, the information must be advertised as such, made available by
the developer and consultation carried out with the District Council and any

other authorities (Regulations 16 — 18).

The 2012 Regulations introduce new procedures for publicity in respect of
additional environmental information provided for the purposes of a public
inquiry (Regulation 19). This means that the current requirement to
advertise and consult on such information will not apply if the information is
provided for the purposes of a public local inquiry or hearing held under
Article 31.

21



22.4

22.5

22.6

22.7

23.0
23.1

24.0

24.1

In addition, a new provision under Regulation 19 requires the Department
to advertise details of the holding of a public inquiry or hearing under Article
31 of the Planning (NI) Order 1991 and of public access to inquiry

information.

Regulation 19 (9) requires the Planning Appeals Commission (PAC) to
afford to anyone who so requests a reasonable opportunity to inspect and,
where practicable, take copies of any information provided for the purposes
of an inquiry or hearing not less than 4 weeks before the inquiry or hearing
is to be held.

As a matter of administrative procedure the Department will also notify the
relevant District Council of details of the holding of a public inquiry or

hearing under Article 31 of the Planning (NI) Order 1991 and of access to
inquiry.

In cases where the Department requests the PAC to hold a public inquiry in
relation to an Article 31 application, a date for such an inquiry will not be
arranged until environmental information on all issues relevant to the
application has been submitted for consideration in the first instance to the

Department.

Determining the planning application

Before determining any EIA application, the Department must take into
consideration the information contained in the Environmental Statement
(ES), including any further information and any other information, any
comments made by the consultation bodies, and any representations from

members of the public about environmental issues.

Securing mitigation measures

Mitigation measures proposed in an ES are designed to limit the
environmental effects of the development. The Department will consider
carefully how such measures are secured, particularly in relation to the

main mitigation measures specified in the decision.
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24.2 Conditions attached to a planning permission may include mitigation
measures. However, a condition requiring the development to be “in
accordance with the Environmental Statement” is unlikely to be valid unless
the ES was exceptional in the precision with which it specified the mitigation
measures to be undertaken. Even then, the condition would need to refer

to the specific part of the ES rather than the whole document.

24.3 A planning condition may require a scheme of mitigation for more minor
measures to be submitted to the Department and approved in writing before
any development is undertaken. However, the Department in exercising
planning control will not duplicate other legislative controls. In addition, the
Department may consider the use of planning agreements in relation to

approved developments.

25.0 Publicising decisions on EIA applications

25.1 Where the Department makes a decision on a particular planning
application, that decision is required to be advertised in local newspapers
and a statement placed with the planning register setting out the content of
the decision, the conditions attached, the reasons and considerations on
which it was based and the main measures if any to avoid, reduce or offset
the main adverse environmental effects. Information regarding the right to
challenge the validity of the decision and the procedures for doing so will

also be provided.

26.0 Unauthorised Development

26.1 Where a breach of planning control is likely to be either a Schedule 1 or a
Schedule 2 development, the Department is required to make an EIA
determination accordingly and issue it with the enforcement notice. If a
developer appeals to the PAC against the enforcement notice, he/she is
deemed to have made a planning application which the PAC determines. If
the Department has determined that the unauthorised development is EIA
development, the PAC must receive an ES before determining the deemed

application. The procedures to be applied for the preparation of an ES and
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26.2

27.0

27.1

28.0
28.1

29.0

29.1

30.0

30.1

its publicity in such cases are as above except that the PAC would
advertise the ES.

Where an ES is required, it must be submitted within 6 months or such
longer period agreed with the PAC otherwise the deemed application and

appeal shall lapse.

Transboundary Cases

Regulations 22 and 23 set out requirements in relation to procedures to be
followed in cases where projects located within Northern Ireland are likely
to have significant environmental effects on the environment of another
EEA State or where projects in another EEA State are likely to affect

Northern Ireland.

Financial Implications

Developers who are required to prepare Environmental Statements will
incur some additional costs in doing so. However, much of the information
in the ES would be likely to be provided in support of the planning
application in any case, particularly if the proposal is one which under

existing planning procedures would go to public inquiry.

Miscellaneous Changes

The Geological Storage Directive (2009/31/EC) amends Annexes | and Il of
the EIA Directive and serves to apply the EIA Directive to the capture and
transport of CO2 streams for the purposes of geological storage. The
necessary amendments have been included under Schedules 1 and 2 of

the revised Regulations.

Effective Date

This Development Control Advice Note (DCAN) replaces DCAN 10 issued
in August 1999 in respect of planning applications submitted on or after 13"
March 2012.
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30.2 It should be noted that publicity arrangements for Article 31 public inquiries
also apply to applications already in the system at the date the new
Regulations come into operation where further or any other information in
respect of those applications is provided to the PAC on or after the

operational date of the Regulations®.

® Regulation 40 (3) SR 2012 No. 59
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Annex A

SELECTION CRITERIA FOR SCREENING SCHEDULE 2 DEVELOPMENT

1. Characteristics of development

The characteristics of development must be considered having regard, in

particular, to -

(a) the size of the development;

(b) the cumulation with other development;

(c) the use of natural resources;

(d) the production of waste;

(e) pollution and nuisances;

(f) the risk of accidents, having regard in particular to substances or technologies

used.

2. Location of development

The environmental sensitivity of geographical areas likely to be affected by

development must be considered, having regard, in particular, to -

(a) the existing land use;

(b) the relative abundance, quality and regenerative capacity of natural resources

in the area;

(c) the absorption capacity of the natural environment, paying particular attention

to the following areas -

(i) wetlands;

(ii) coastal zones;
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(iif) mountain and forest areas;
(iv) nature reserves and parks;

(v) areas classified or protected under EEA states’ legislation; areas designated by
EEA states pursuant to Council Directive 2009/147/EC on the conservation of wild
birds and Council Directive 92/43/EEC on the conservation of natural habitats and

of wild fauna and flora;

(vi) areas in which the environmental quality standards laid down in Community

legislation have already been exceeded;

(vii) densely populated areas;

(viii) landscapes of historical, cultural or archaeological significance

3. Characteristics of the potential impact
The potential significant effects of development must be considered in relation to

criteria set out under paragraphs 1 and 2 above, and having regard in particular to:

(a) the extent of the impact (geographical area and size of the affected

population);

(b) the transfrontier nature of the impact;

(c) the magnitude and complexity of the impact;
(d) the probability of the impact;

(e) the duration, frequency and reversibility of the impact.
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Annex B

INFORMATION TO BE INCLUDED IN AN
ENVIRONMENTAL STATEMENT

PART I
1. Description of the development, including in particular -

(a) a description of the physical characteristics of the whole development and the
land-use requirements during the construction and operational phases;

(b) a description of the main characteristics of the production processes, for

instance, nature and quantity of the materials used,;

(c) an estimate, by type and quantity, of expected residues and emissions (water,
air and soil pollution, noise, vibration, light, heat, radiation, etc.) resulting from the

operation of the proposed development.

2. An outline of the main alternatives studied by the applicant or appellant and an
indication of the main reasons for his choice, taking into account the

environmental effects.

3. A description of the aspects of the environment likely to be significantly affected
by the development, including, in particular, population, fauna, flora, soil, water,
air, climatic factors, material assets, including the architectural and archaeological

heritage, landscape and the inter-relationship between the above factors.

4. A description of the likely significant effects of the development on the
environment, which should cover the direct effects and any indirect, secondary,
cumulative, short, medium and long-term, permanent and temporary, positive and

negative effects of the development, resulting from:
(a) the existence of the development;

(b) the use of natural resources;
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(c) the emission of pollutants, the creation of nuisances and the elimination of

waste,

and the description by the applicant or appellant of the forecasting methods used

to assess the effects on the environment.

5. A description of the measures envisaged to prevent, reduce and where possible
offset any significant adverse effects on the environment.

6. A non-technical summary of the information provided under paragraphs 1 to 5
of this Part.

7. An indication of any difficulties (technical deficiencies or lack of know-how)

encountered by the applicant or appellant in compiling the required information.

PART Il

1. A description of the development comprising information on the site, design and

size of the development.

2. A description of the measures envisaged in order to avoid, reduce and, if

possible, remedy significant adverse effects.

3. The data required to identify and assess the main effects which the

development is likely to have on the environment.

4. An outline of the main alternatives studied by the applicant or appellant and an
indication of the main reasons for his choice, taking into account the

environmental effects.

5. A non—technical summary of the information provided under paragraphs 1 to 4
of this Part.
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Annex C
USEFUL CONTACTS

1.

2.1

2.2

2.3

2.4

Department of Agriculture and Rural Development

Environmental Policy Branch
Room 651

Dundonald House

Upper Newtownards Road
Ballymiscaw

BELFAST

BT4 3SB
www.dardni.gov.uk

Northern Ireland Environment Agency (NIEA), Department of the
Environment

Natural Heritage

Klondyke Building

Cormac Avenue

Gasworks Business Park

Malone Lower

BELFAST

BT7 2JA

Waste Management and Contaminated Land Unit

Klondyke Building
Cromac Avenue
Gasworks Business Park
Malone Lower

Belfast

BT7 2JA

Industrial Pollution and Radiochemical Inspectorate

Klondyke Building
Cromac Avenue
Gasworks Business Park
Malone Lower

Belfast

BT7 2JA

Built Heritage
Waterman House

5-33 Hill Street

Town Parks

Belfast

BT1 2LA
www.doeni.gov.uk/niea
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http://www.dardni.gov.uk/
http://www.doeni.gov.uk/niea/

Roads Service, Department for Regional Development

Department for Regional Development
Clarence Court

10-18 Adelaide Street

Town Parks

Belfast

BT2 8GB

www.drdni.gov.uk

Northern Ireland Water
Head Office

40 Old Westland Road
Belfast

BT14 6TE
www.niwater.com

Planning and Local Government Group
Millennium House

17-25 Great Victoria Street

Malone Lower

Belfast

BT2 7BN

www.planningni.gov.uk

Council for Nature Conservation and the Countryside (CNCC)

The Secretariat

Room G-07 Waterman House
5-33 Hill Street

Town Parks

BELFAST

BT1 2LA

WWW.cnhccni.gov.uk

Local Councils
Information on all current local councils contained at:

http://www.doeni.gov.uk/index/local government/council structure.htm
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http://www.drdni.gov.uk/
http://www.niwater.com/
http://www.planningni.gov.uk/
http://www.cnccni.gov.uk/
http://www.doeni.gov.uk/index/local_government/council_structure.htm

10.

11.

12.

13.

Northern Ireland Electricity (NIE)

PO Box 2
Danesfort

120 Malone Road
BELFAST

BT9 5HT
www.nie.co.uk

Northern Ireland Housing Executive
Information on all NIHE services contained at:
http://www.nihe.gov.uk/index.htm

Department of Health, Social Services and Public Safety

Castle Buildings
Stormont Estates
Ballymiscaw

Belfast

BT4 3SQ
www.dhsspsni.gov.uk

Health and Safety Executive for Northern Ireland (HSENI)

Health and Safety Executive (N.I.)
83 Ladas Drive

BELFAST

BT6 9FR

www.hseni.gov.uk

Department of Enterprise, Trade and Investment
Energy Division Netherleigh

Massey Avenue

BELFAST

BT4 2JP

www.detini.gov.uk

Geological Survey of Northern Ireland (GSNI)

GSNI

Colby House
Stranmillis Court
BELFAST

BT9 5BF
www.bgs.ac.uk/gsni
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http://www.nie.co.uk/
http://www.nihe.gov.uk/index.htm
http://www.dhsspsni.gov.uk/index.htm
http://www.hseni.gov.uk/
http://www.detini.gov.uk/deti-energy-contacts.htm
http://www.bgs.ac.uk/gsni/

14.

15.

16.

17.

18.

Northern Ireland Tourist Board (NITB)

NITB

St Anne’s Court
59 North Street
BELFAST

BT1 1NB 28
www.nitb.com

Northern Ireland Fire and Rescue Service Board (NIFRS)

NIFRS HQ

1 Seymour Street
LISBURN

BT27 4SX
www.nifrs.org

Belfast City Airport Ltd

Air Traffic Control
Sydenham By-Pass
BELFAST

BT3 9JH
www.belfastcityairport.com

Civil Aviation Authority

CAA House
45-49 Kingsway
London
Greater London
WC 2B 6 TE
WWW.Caa.co.uk

Ministry of Defence

Safeguarding and Bye-laws Section Defence Infrastructure Organisation

DIO Headquarters
Kingston Road
Sutton Coalfield
West Midlands
B75 7RL
www.mod.uk
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http://www.nitb.com/
http://www.nifrs.org/about_us.php?sec=20
http://www.belfastcityairport.com/
http://www.caa.co.uk/
http://www.mod.uk/DefenceInternet/Home/

19.

Belfast Harbour Commissioners

Harbour Office
Corporation Square
BELFAST

BT1 3AL
www.belfast-harbour.co.uk

34


https://www.belfast-harbour.co.uk/interactive-harbour
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