Annex A

Memo — Glengormley Traditional Arch Application 4 June 2025

Detail

1.

The purpose of this memo is to highlight a potentially contentious issue in relation
to an application received concerning the erection of a traditional arch in
Glengormley.

An application has been received from Carnmoney District Loyal Orange Order, for
the erection, and removal, of a traditional arch over Antrim Road, Glengormley.

The Roads (Northern Ireland) Order 1993

3.

Under Article 73 of the Roads (Northern Ireland) Order 1993, the Department has
discretionary power to issue consent in respect to the erection of traditional
arches.

The applicant has provided confirmation of public liability insurance, up to a value
of £5m, and a structural engineer’s report confirming the condition of the arch as fit
for purpose.

The arch has been installed at this location since approximately 1986 and does not
impede or obstruct traffic movements for either vehicles or pedestrians.

Human Rights Act 1998 & Northern Ireland Act 1998

6.

10.

By virtue of Section 6 of the Human Rights Act, it is unlawful for the Department to
actincompatibly with any of the protected rights under the European Convention
for Human Rights. In the particular context of Northern Ireland, arches and similar
structures are normally associated with the commemoration of some historical
event.

Section 75(2) of the Northern Ireland Act places a duty on public authorities to have
due regard to the desirability of promoting good relations between persons of
different religious belief, political opinion, or racial group.

All available information will have to be considered and it will be necessary to seek
views or information from local community/political representatives, the police,
and others as appropriate.

Up to and including 4 June 2025, the Department has received letters supporting
this year’s application from Phillip Brett MLA, Brian Kingston MLA and 10 local
elected representatives stating it has been a feature in Glengormley, at this
approximate location, for 100 years.

Conversely, up to and including 4 June 2025, the Department has received letters of
objection from Sinn Fein Cllr McLaughlin and 12 members of the public. The
objections centre around a change in demographic, quoting the 2021 census, and
the proposed extended duration of the arch’s erection.



DEA are being quoted, which includes 7 wards, as detailed below.

11. Within various letters of objection, the census figures for the Glengormley Urban
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12. The 2021 census records the following data for Glengormley ward, where the arch
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13. Considering all information received, the representations from local elected
officials and members of the public both in support of, and in objection to, the
erection of a traditional arch on Antrim Road, Glengormley, there appears to have
been atraditional arch in this general area of Glengormley for the last 100 years
although it was moved for a period to Queens Park (this would be considered a

Unionist area of the town).

14. In previous years, the applicant was asked if another location could be considered
but it was stated that the arch is a bespoke structure designed specifically for its

current location.

15. The PSNI were written to and asked if they had received any correspondence or
objections in relation to the arch, and if they were content with the proposal itself.

16. The PSNI confirmed that they had initial contact with the
organisers/representatives, who have engaged constructively around event
planning considerations.

17. Unfortunately, the PSNI did not express any meaningful opinion in relation to the
proposal and simply stated that the Department should engage with the local

community.

18. The Department has engaged with elected representatives, as evidenced above,
and is aware that any decision has the potential to create animosity for supporters,
objectors or potentially both.

Planning Legislation



19. Antrim and Newtownabbey Borough Council Planning team may also have an

20.

21.

interest in arches erected on or over roads. Schedule 1 to the Planning (General
Permitted Development) Order (Northern Ireland) 2015, permits the use of any
land, for any purpose, for not more than 28 days in total in any calendar year.

Consequently, should an application for consent under the Roads Order be
received to erect an arch on a road for a period in excess of 28 days, the applicant
may also require planning permission. It should be noted that, although an arch
may be erected on a public road, it is the applicant’s responsibility to obtain the
necessary permission. Furthermore, where an arch is erected on a road for a
period in excess of 28 days, and no planning permission has been obtained,
enforcement proceedings are a matter for the Antrim and Newtownabbey Borough
Council. The Guidance Notes for Applicants, that forms part of the application
form, advises those seeking to erect a traditional arch for a period exceeding 28
days that Planning Permission may be required.

Departmental Solicitor’s Office advice, soughtin 2021, confirms there is no
requirement on the Department in relation to Planning, other than to notify Antrim
and Newtownabbey Borough Council Planning if a consent is granted.

Period of Consent

22,

23.

24.

25.

26.

Roads Service Policy and Procedures Guide EO61: Policy & Procedures for
Traditional Arches, states that any consent issued will specify a period to which the
Department’s consent is being granted. Furthermore, a date for removal of the
arch will also be included, which is not normally more than 8 weeks from the
agreed date of erection.

The application received proposes a date for erection as 17 June 2025 and
proposes a date for removal as 2 September 2025, which constitutes 11 weeks.

Lastyear’s application (2024) was for a period of 11 weeks as it was confirmed that
the 11-week proposalis required to accommodate a further two parades, which
were in addition to previous years, on 10 August 2024 and 31 August 2024.

This year’s application (2025) is for a period of 11 weeks, however there are no
additional parades indicated and there are no other reasons given for the proposed
extended period. 8 weeks is adequate to cover the proposed parades andisinline
with the 8 week policy period, noted above.

The parades proposed are as follows:

e Carnmoney District LOL No. 25 - Mini Twelfth & Arch Opening — 24 June 2025

(850 people).

e Carnmoney District LOL No. 25 - Twelfth of July Celebrations — 12 July 2025

(15000 people).



e Apprentice Boys Of Derry Bellevue Branch — Derry Day Morning — 9 August 2025
(70 people).

27. Having considered all the above and given that there has been an arch at this
location since the mid-1980's, without any major incidents since approximately
2006, | would recommend that consent is granted, for the 8 week period 17 June
2025 -12 August 2025. This decision would be consistent with Section 6 of the
Human Rights Act. Also, under Section 75(2) of the Northern Ireland Act, the arch
would be in place for a period of 8 weeks, which covers the period of parades. This
reduction may help to address concerns of the objectors but is likely to be an
unpopular decision for the applicant and supporters, however, is still an approval.

28. Thereafter, if/when approval is issued, Antrim & Newtownabbey planning team
should be informed of both the consent and duration.

COLIN COCHRANE
Network Maintenance Manager (PPTO)



Annex B

SECTION ENGINEERS CHECKLIST
TRADITIONAL ARCHES

Location of arch: Antrim Road, Glengormley

Date on which arch is to be erected: 17t" June 2025.

1. Have Consents been issued to the same or other applicants in previous years in respect

of Arches erected at the location in question?

YES M NO O

If so, were all conditions imposed by the Department complied with?

YES M NO O

If not, give details:

2. Is the arch likely to be identified with a particular political / religious view?

YES M NO O

3. Are there any details or history of past complaints having been made about the
erection of such structures in the area in question? (Section Office Logs of complaints
should be checked. Additionally, any relevant Assembly Questions etc should be taken.

into account.)

YES M NO O

If so, give brief details.

Details are held in B:\Traditional Arches\Summer 25\Glengormley Antrim Road

4. What is the nature of the area in which the Arch is to be erected? Is it primarily
residential / commercial? Is it a 'mixed' area or one associated with one predominant
cultural group? Is it a quiet / flash-point area?

The arch is proposed on the Antrim Road Glengormley. This is a mixture of residential and
commercial premises in a town centre. The Traditional Arch is located in an area that has a split
cultural background. The location of the arch could potentially be considered a ‘potential flash
point’ area.



5. Date on which the local police were advised that an application has been submitted.

PSNI consulted on 14" May 2024.

6. Are the local police content with the proposal to erect the arch at the location referred

to?

YES M NO O

PSNI reply dated 16 May 2024

7. Section 75(2) of the Northern Ireland Act requires public authorities, in carrying out
their functions, to have regard to the desirability of promoting good relations between
persons of different religious belief, political opinion, or racial group.

Would the granting of a Consent contribute toward promoting good relations?

YESO NO M

Dfl Roads completed a Section 75 Equality of Opportunity Screening Analysis when preparing its
policy on Traditional Arches (rsppg_EO61 ‘Policy & Procedures for Traditional Arches’. The policy is
intended to assist with the overall purpose of maintaining road safety in the interests of all road
users. When policy scoping was being considered, Section 75 categories had been considered.
Notable points detailed below: -

Evidence — ‘few details available other than consents which have been issued by Dfl Roads in the
past. At that time there had been no Section 75 related complaints or enquiries received by Dfl
Roads in recent years.

Details of Needs, experiences/priorities — ‘applications in relation to the erection of traditional
arches generally come from members or groups associated with the Unionist Community. The
Department is aware that some Nationalist politicians and individuals/groups from the Nationalist
Community have indicated their opposition to the erection of traditional arches in certain locations.
The potential for Nationalists generally to have different priorities in relation to this policy is
therefore recognised.’

Screening Questions — ‘The policy is intended to ensure that road safety is maintained. That said,
the Department does recognise the differing views that members of the public will have on the issue
depending on their political/religious background.” When policy was being formulated, the level of
impact was considered Minor (history of complaints / location/installation duration).

For full consideration see File memo in B:\Traditional Arches\Summer 25\Glengormley Antrim Road.

Would refusal to grant a Consent contribute toward promoting good relations?

YESO NO M



8. Is the period for which the arch would be in place reasonable?

YES M NO [

The current application is proposed to be erected on 17™ June 2025 until 2™ September 2025.

Supplementary information provided with the application advises that the Antrim District Orange
and Royal Black Institutions propose the following parades.

Carnmoney District LOL No 25 — Mini 12" & Arch opening 24/06/25
Carnmoney District LOL No 25 - 12" of July morning celebrations 12/07/25

ABOD Bellevue Branch — Derry Day morning 9/08/24

Is there any justification for the period to be limited to a lesser period?

YES M NO [J

If so, what would be a reasonable period? Please state with appropriate reasons.

Having regard to historical approvals and the requirement for planning permission for periods more
than 28 days, a shorter duration period may be more appropriate. That said, guidance had
previously been sought internally within Roads Service on the policy position to take in respect of
applications proposing erection of traditional arches for periods greater than 28 days duration.
RSPPG EO61 time periods are not mandatory. Having sought previous legal opinion, the duration /
time period was deemed immaterial as the Department’s primary objective is road safety. Details
are held in B:\Traditional Arches\Summer 25\Glengormley Antrim Road.

The application received proposes a date for erection as 17 June 2025 and proposes a date for
removal as 2 September 2025, which constitutes 11 weeks.

Last year’s application (2024) was for a period of 11 weeks as it was confirmed that the 11-week
proposal is required to accommodate a further two parades, which were in addition to previous
years, on 10 August 2024 and 31 August 2024.

This year’s application (2025) is for a period of 11 weeks, however there are no additional parades
indicated and there are no other reasons given for the proposed extended period. 8 weeks is
considered adequate to cover the proposed parades and is in line with the 8 week policy period,
noted above.

Having considered all the above and given that there has been an arch at this location since
the mid-1980's, without any major incidents since approximately 2006, | would recommend
that consent is granted, for the 8-week period 17 June 2025 -12 August 2025. This decision
would be consistent with Section 6 of the Human Rights Act. Also, under Section 75(2) of
the Northern Ireland Act, the arch would be in place for a period of 8 weeks, which covers
the period of parades. This reduction may help to address concerns of the objectors but is
likely to be an unpopular decision for the applicant and supporters, however, is still an
approval.



9. Would the arch, if erected, cause any unreasonable obstruction to the road or footway?

YESO NO M

If so, give details:

10. Have the requirements of Article 73 of the Roads Order 1993 been met?

YES M NO O

11. In your opinion, should the Consent be granted?

YES M NO O

Please give reasons.

Reasons derived from all the comments above.

Signed #udren Wu

(Signed copy to be kept on file)

Name: Andrew Gillan
Position: Section Engineer
Date: 6/6/2025

NB: Local police must be advised of any decision taken by the Department to issue

or refuse a Consent.



Annex C

73A

THE ROADS (Northern Ireland) ORDER 1993, Article 73

CONSENT FOR FIXING OR PLACING A TRADITIONAL ARCH, OVER, ALONG OR
ACROSS A ROAD

Applicants details

Albert Steele Consent Ref: 36771 06/25 - 07
64 Harmin Drive
Glengormley
BT36 TUL

The Department for Infrastructure (hereinafter called “the Department"} HEREBY GRANTS A CONSENT under the
provisions of Article 73 of the Roads {Northem Ireland) Order 1993 in accordance with your application for a
consent to fix or place a traditional arch over, along or across a road in accordance with the Drawings lodged with
the Department's Antrim & Newtownabbey Section Office at Crown Buildings, 20 Castle Street, Antrim, BT41 4JE
on: 4 March 2025.

The CONSENT relates to:  Antrim Road, Glengormley — erection of annual district arch and removal of same.

Failure to comply with any of the following conditions is an offence under Article 73 and the offender is
liable on summary conviction to a fine.

The consent is given under the following conditions:

Conditions of Consent

1. Traffic Control and Safety

Any works and / or excavations shall be indicated by signs, lamps or other measures in accordance with the
Code of Practice “Safety at Street Works and Road Works" (details of which ¢an be obtained from the

Dfl Roads Section Office issuing this Consent) and any subsequent amendments thereof,

2. Interference with Road Surface

If any material is excavated in the course of the work it shall be stored in such a manner as to avoid further
obstruction of the read. The different types of materials i.e. macadam, stone or subsoil will be heaped
separately so that they may be returned and compacted in a satisfactory way. The excavated material will
be protected from the effects of weather so far as is possible. Unsuitable excavated material shall be
removed.

3. Reinstatement

The reinstatement shall be carried out by the applicant in accordance with the Code of Practice
“Specification for the Reinstatement of Openings in Roads” (details of which can be obtained from the
Dfl Roads Section Office issuing this Consent).

4. Maintenance
The applicant shall be responsible for the maintenance and safety of the structure for the entire period of its
placement / erection and removal.

5. indemnity

The applicant shall indemnify the Department for Infrastructure against any claim in respect of
injury, damage or loss arising out of:

(a) The fixing, placing or presence of the arch to which the consent relates over, along or across the
road; and

(b) The execution of works on the read arising out of the withdrawal of that consent; which is not
attributable to the negligence of the Department.

6. Utilities’ Apparatus
Where excavations are required to enable the erection of an arch, applicants are advised that service cables,
water mains, pipes etc. may be present in footways, verges and carriageways and care must be taken at all

# ™ INVESTORS
%_o IN PEOPLE

TR2328



times to avoid damage. Applicants shall contact all relevant utility organisations and establish position and
depth of their plant. Applicants shall accept liability for any damages resulting from interference with such
plant either by the applicant or the applicant’s agent.

7. Monetary Deposit

In cases where the proposed erection of an arch requires breaking open the road surface or where there is
considered to be a significant risk of damage to the road surface the applicant shall lodge with the
Department the sum of £100 deposit prior to the work commencing, from which sum may be deducted any
costs incurred by the Depariment:-

(a) restoring the road and / or footway to a condition similar to that which existed prior to the execution of
the works;

(b} ensuring the safety of the public or the prevention of damage to property.

The applicant shall be liable to pay any additional costs as may be incurred by the Department and
exceeding the amount of deposit.

8. Insurances
The applicant shall maintain sufficient insurance cover [minimum £5,000,000 (five million pounds}] for
the period during which the arch is to be placed / erected or any ancillary works carried out.

9. Structural Integrity
The design, erection, fixing or placing procedures shalt be checked by a Chartered Structural / Civil
Engineer and certified as safe and fit for purpose.

10. Time Restrictions

The proposed structure may be erected between the inclusive dates of: 17 June 2025 and shall be removed 12
August 2025 and the construction / removal of the structure shall be restricted to between the hours of 19:00 and
22:00.

11. Notification of Completion

The applicant shall give the Department at least one day's notice of the proposed dates and times of
erection and removal.

The above condilions are without prejudice to the obligations imposed by Article 73 of the Roads {(Northem
Ireland) Order 1993 on applicants and any right or remedy which the Department may now or hereafter possess.

Dated: 9 June 2025

Signed: % ..................................
{Authorised Officer)

Address of Section Office

Antrim & Newtownabbey Section Office,

Crown Buildings,

20 Castle Street,

Antrim, BT41 4JE
antrimandnewtownabbey@infrastructure-ni.gov.uk

Applicants are advised that traditional arches erected for a period exceeding 28 days may require
planning permission. Accordingly, they are advised to contact the nearest Council Planning Office.



Glengormley Traditional Arch Application

Considerations in line with RSPPG E061

Annex D

4th June 2025

RSPPG

Description Evidence For Evidence Against SE Comments
Para. No.
2.2.1.1 Roads (Northern Ireland) Order 1993
Under Article 73 of the Roads Order, the Department has the discretionary power . .
) . . o Applicant has provided
to issue consents in respect of the erection of traditional arches. The .
Department’s primary consideration in determining whether consents should be necessary insurance and
—eparts P Y 9 Structural Engineers Report. . . . 1The arch has been in this location since approximately 1986, it is
issued is the safety of road users. Where a person who has been granted consent . . . | have received no evidence in|. e .
. . " Arch is purpose built for this . insured and has a safety certificate from a Structural Engineer. It does
erects an arch but fails to comply with any condition attached to the consent, the . . . relation to the safety of road . . . .
) ) location. Section Office staff not impede or obstruct traffic movement for either vehicles or
Department has the discretionary power to remove the arch and seek to recover L ) . users. L . ) :
: have visited the site and it pedistrians. Section Office granted a consent each year since 2016.
costs from that person. Where an arch has been erected without consent the :
. : . PR ) does not cause obstruction or
Department has the discretionary power to remove it only if it is considered to be .
safety issue.
a danger to road users.
221.2 Human Rights Act 1998

By virtue of Section 6 of the Human Rights Act, it is unlawful for the Department
to act incompatibly with any of the protected rights under the European
Convention for Human Rights. In the particular context of Northern Ireland, arches
and similar structures are normally associated with the commemoration of some
historical event. From the perspective of those seeking to erect this type of
structure, the Convention right most likely to be engaged is Article 9, which
protects, inter alia, the manifestation of religious beliefs. In order to inform itself as
fully as possible and to avoid infringing Section 6 of the Act, the Department’s
standard Article 73 application has been amended to address these issues.
Version: 2 RSPPG_EO61 v2 Traditional Arches Page 5 of 14 To determine
whether Article 9 of the convention is engaged, the facts and circumstances of the
particular application must be considered. If it is concluded that, on the basis of all
the information available, Article 9 of the convention is engaged, the Department
would not necessarily be infringing Section 6 of the Act by determining that the
application for consent should be refused. The refusal must, however, accord with
the requirements of Article 9/2 (see Appendix 5.1) All available information will
have to be taken into account and it may also be necessary to seek views or
information from local community/political representatives, the police and others
in appropriate cases. Regard should also be had to the Balance Principle (see
Appendix 5.1) in determining whether a fair balance is struck between the
demands of the general interest of the community and the requirements of the
individuals’ fundamental rights. It is important to be aware that the Convention
does not recognise or protect a right not to be offended by the conduct of others.

Up to and including 4 June
2025, the Department has
received letters supporting this
year’s application from Phillip
Brett MLA, Brian Kingston
MLA and 10 local elected
representatives stating it has
been a feature in
Glengormley, at this
approximate location, for 100
years.

Up to and including 4 June
2025, the Department has
received letters of objection
from Sinn Fein Clir
McLaughlin and 12 members
of the public. The objections
centre around a change in
demographic, quoting the
2021 census, and the
proposed extended duration of
the arch’s erection.

Considering all information | have received, the representations from
local elected officials and members of the public both in support of and
in objection to the erection of a traditional arch on Antrim Road,
Glengormley. There appears to have been a traditional arch in this
general area of Glengormley for the last 100 years although it was
moved for a period to Queens Park (this would be a Unionist area of the
town). The applicant was contacted previously to ask if another location
could be considered, but reply came back that the arch is a bespoke
structure designed specifically for its current location. The PSNI have
received representations and objections from Sinn Fein . On this
occasion having considered all objections and support, and accepting
that there has been an arch at this location since mid 1980's without
any incidents | would recommend issuing a consent to erect the arch as
per Policy i.e. 8 week period. | would highlight again the need for the
applicant to engage with local Council on the question of planning. By
doing this we have given cognisance to and protected the Orange
Orders beliefs and rights under Article 9(1) of the Human Rights Act
1998. On the other hand considering Article 9(2) of the Human Rights
Act 1998, the PSNI cannot give any guarantee that there would not be
civil unrest in the area should we choose to refuse the application.
Going forward | recommend engagement between all interested parties,
possibly as soon as September, to agree the best way forward.

2.2.1.3

Northern Ireland Act 1998




Glengormley Traditional Arch Application

Considerations in line with RSPPG E061

4th June 2025

RSPPG
Para. No.

Description

Evidence For

Evidence Against

SE Comments

Section 75(2) of the Northern Ireland Act places a duty on public authorities to
have due regard to the desirability of promoting good relations between persons
of different religious belief, political opinion or racial group.

See box above

See box above

With consideration to the statement above, Glengormley would be a
mixed population and any decision is going to upset one side of the
community. The Section Office has received fairly equal representation
both for and against, and as stated above feel the status quo to be the
best way forward this year. 2021 Census data have been obtained
which shows a Christian (non-catholic) 37% and Catholic 35% split. The
policy (RSPPG E061) has been subject to a Section 75 screening
exercise and the Section Engineers checklist has been designed to
ensure that the promotion of good relations between persons of
different religious belief, political opinion or racial group. More detail is
contained in the completed Section Engineers checklist.

2214

Planning Legislation

Antrim and Newtownabbey Borough Council Planning team may also have an
interest on arches erected on or over roads.

Schedule 1 to the Planning (General Permitted Development) Order (Northern
Ireland) 2015, permits the use of any land, for any purpose, for not more than 28
days in total in any calendar year. Consequently, should an application for
consent under the Roads Order be received to erect an arch on a road for a
period in excess of 28 days, the applicant may also require planning permission.
It should be noted that, although an arch may be erected on a public road, it is the
applicant’s responsibility to obtain the necessary permission.

Where an arch is erected on a road for a period in excess of 28 days, and no
planning permission has been obtained, enforcement proceedings are a matter
for the Antrim and Newtownabbey Borough Council.

The Guidance Notes for Applicants, that forms part of the application form,
advises those seeking to erect a traditional arch for a period exceeding 28 days
that Planning Permission may be required.

DSO advice issued November
2021 states that the
Department is not responsible
for any planning consideration
in its decision making process.
The relevant Council Planning
department is empowered to
decide planning applications
of this nature.

We have previously (three
years ago) received a TOF
and COR from Gerry Kelly
MLA questioning Planning in
regards to arches. A number
of current years objectors
have referred to planning and
enforecment.

RSPPG and the application form do reference Planning Permissions
but put the onus onto the applicant. Advice from DSO in November
2021 does not put any requirement onto the Department in relation to
Planning, other than to notify Antrim and Newtownabbey Borough
Council Planning if a consent is granted.

2.3.1.1

Requirements to be met before consents are issued

Evidence that the arch is covered by £5 million Public Liability Insurance. (No
consent should be granted until confirmation has been produced from the
applicant’s insurance company or broker that the arch is covered by third party
liability insurance cover to the value of £5 million for the period of its erection.)

Provided with application

A chartered Structural or Civil Engineer’s certificate confirming the safety of
the structure.

Provided with application

Outline drawings of the structure (where these are not already in the
Department’s possession)

Pictures of arch provided
previously

2.3.2.1

Period of Consent




Glengormley Traditional Arch Application

Considerations in line with RSPPG E061

4th June 2025

RSPPG

Description Evidence For Evidence Against SE Comments
Para. No.
Application is to erect structure
Any congent |.ssued shall spe.‘mfy'the period in rgspect of which the Department’s Jon 17th June and remove on Consideration should be given to shortening the period the arch is
consent is being granted. This will commence with effect from the date upon 2nd September (11 Weeks). .
. ; e . . . . erected to the 8 week recommended period as there are no events
which the Department is satisfied that its requirements have been met or the date |First parade date stated is N : .
. ) , . 13 objections as stated above |planned after the 9th August 2023. 8 week period from erection date of
requested by the applicant — whichever is the later. A date for removal of the arch |24th June 25 with a further o .
. h 17th June 2025 would cover the proposed parades and is in line with
will also be included. (Normally not more than 8 weeks from the agreed date of  |parade 12th July 2025 and 9th .
. Policy noted above.
erection). August 2025. No other events
mentioned.
2.3.3.1 Planning Service Notification
Copies of Consents issued under Article 73 of the Roads Order in respect of
periods exceeding 28 days should be forwarded to Antrim and Newtownabbey If approved the copy of consent will be sent to ANBC Planning Office.
Borough Council Planning Office for information.
2.3.5 Section Engineers Checklist
2.3.61 Police Advice

Information and advice should be sought from the local police. In seeking such
comments police should be asked whether representatives of any body or
organisation seeking to erect the arch in question have been in contact with them
and, if so, whether the Article 73 procedures have been explained to them.

PSNI confirmed that they have
received representation from
Sinn Fein particularly in
relation to the duration period
of the installation.

PSNI cannot guarantee that if refused there wouldn't be civil unrest in
the area.




Version: 2 Annex E

transportni

Policy & Procedure Guide: RSPPG_ EO61

Title: Policy & Procedures for Traditional Arches
Author : A McMurray

Version : 2

Implementation Date: To be effective from the ‘Date Issued’
Date issued to users: 1st May 2015

Classification

Level 1 (Title / Key Assessments, consents, Human Rights Act 1998, Religious beliefs,
Words) : structure, Northern Ireland Act 1998, Balance Principle
Level 2: Network Services

(Directorate/Owner):

Level 3: (RSHQ or HoBU  Network Maintenance Group
Managed Function):

Level 4 : (Work Areas) Maintenance

Notes

This document is a direct replacement for Internal Document 60. As a consequence this
document has not passed through the full document control system.

Certification

This document complies with TransportNI Policy. For Implementation and Issue Dates,
see above.

(Signed) Pat Doherty Director of Engineering

Certification Date: 1°* May 2015
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Version: 2

1 Introduction

This Policy & Procedure Guide (RSPPG):-

a) Is aimed at Section Engineers and other officials in relation to various matters
pertaining to the erection of traditional arches on and over the public road.

1.2 Definitions

1.3.1 These guidelines reflect the outcome of a previous judicial review application (ex
parte D) and periodic legal advice provided. While the guidance attempts to be as
comprehensive as possible, it cannot be absolutely exhaustive. Accordingly, in any case
of doubt, further assistance should be sought from Engineering Policy Unit and, in
appropriate cases, legal advisers.

1.3.2 Although traditional arches are normally associated with one particular section of
the community (or tradition within it), the Department’s over-riding duty is owed to the
public at large. In cases where assessments have to be made and decisions taken, the
Department will frequently have to consider a range of issues which may conflict with
each other. It will invariably be necessary to examine, evaluate and decide according to
the particular facts and circumstances. In every case, the safety of road users will be a
paramount consideration.

1.4 Costs and Benefits

1.4.1 As this Policy & Procedure Guide is to replace existing policy and procedures the
costs and benefits are not relevant at this time.
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2 Policy & Procedure

2.1 PRESS NOTICES /[ PUBLIC AWARENESS

2.1.1 Press notices will not be published. It is the responsibility of those wishing to erect
an arch to contact the local Section Office and submit the necessary application along
with supporting documentation annually. There is no requirement for Section Offices to
contact known local representatives to remind them of their responsibility.

2.2 LEGISLATIVE POSITION

2.2.1 Generally speaking, three pieces of legislation are involved in the Department’s
consideration of arches erected on and or over public roads. Planning Legislation may
also come into play but this is a matter for the Department of the Environment.

2.2.1.1 Roads (Northern Ireland) Order 1993

Under Article 73 of the Roads Order, the Department has the discretionary
power to issue consents in respect of the erection of traditional arches. The
Department’s primary consideration in determining whether consents should
be issued is the safety of road users.

Where a person who has been granted consent erects an arch but fails to
comply with any condition attached to the consent, the Department has the
discretionary power to remove the arch and seek to recover costs from that
person.

Where an arch has been erected without consent the Department has the
discretionary power to remove it only if it is considered to be a danger to road
users.

2.2.1.2 Human Rights Act 1998

By virtue of Section 6 of the Human Rights Act, it is unlawful for the
Department to act incompatibly with any of the protected rights under the
European Convention for Human Rights. In the particular context of Northern
Ireland, arches and similar structures are normally associated with the
commemoration of some historical event. From the perspective of those
seeking to erect this type of structure, the Convention right most likely to be
engaged is Article 9, which protects, inter alia, the manifestation of religious
beliefs. In order to inform itself as fully as possible and to avoid infringing
Section 6 of the Act, the Department’s standard Article 73 application has
been amended to address these issues.

RSPPG_EO61 v2 Traditional Arches Page 4 of 14




Version: 2

2.2.13

2214

To determine whether Article 9 of the convention is engaged, the facts and
circumstances of the particular application must be considered. If it is
concluded that, on the basis of all the information available, Article 9 of the
convention is engaged, the Department would not necessarily be infringing
Section 6 of the Act by determining that the application for consent should be
refused. The refusal must, however, accord with the requirements of Article
9/2 (see Appendix 5.1)

All available information will have to be taken into account and it may also be
necessary to seek views or information from local community/political
representatives, the police and others in appropriate cases. Regard should
also be had to the Balance Principle (see Appendix 5.1) in determining
whether a fair balance is struck between the demands of the general interest
of the community and the requirements of the individuals’ fundamental rights.
It is important to be aware that the Convention does not recognise or protect a
right not to be offended by the conduct of others.

Northern Ireland Act 1998

Section 75(2) of the Northern Ireland Act places a duty on public authorities to
have due regard to the desirability of promoting good relations between
persons of different religious belief, political opinion or racial group (see
Section 3 — Equality Impact Assessment)

Planning Legislation

The Department of the Environment’s Planning Service may also have an
interest on arches erected on or over roads.

Part 4, Class B of the Planning (General Development) (Northern Ireland)
Order 1993, permits the use of any land, for any purpose, for not more than 28
days in total in any calendar year. Consequently, should an application for
consent under the Roads Order be received to erect an arch on a road for a
period in excess of 28 days, the applicant may also require planning
permission. It should be noted that, although an arch may be erected on a
public road, it is the applicant’s responsibility to obtain the necessary
permission. This Department (as the ‘Crown’) is not bound by planning
legislation.

Where an arch is erected on a road for a period in excess of 28 days, and no
planning permission has been obtained, enforcement proceedings are a
matter for the Planning Service.

The Guidance Notes for Applicants, that forms part of the application form,
advises those seeking to erect a traditional arch for a period exceeding 28
days that Planning Permission may be required.
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2.3.1.1 Requirements to be met before consents are issued:

Those wishing to obtain consent for the erection of traditional arches are
required to complete the relevant form "Application for Consent to place a
Traditional Arch over a Road"(73A) and to produce the following, before a
consent may be issued.

e Evidence that the arch is covered by £5 million Public Liability Insurance. (No
consent should be granted until confirmation has been produced from the
applicant’s insurance company or broker that the arch is covered by third party
liability insurance cover to the value of £5 million for the period of its erection.)

e A chartered Structural or Civil Engineer’s certificate confirming the safety of
the structure.

e Qutline drawings of the structure (where these are not already in the
Department’s possession).

¢ In periods where erection of the arch requires breaking open the road surface,
or where there is considered to be a significant risk of damage to the road
surface, a refundable monetary deposit of £100 must be lodged with the
Section Office

2.3.2 Period of Consent

2.3.2.1 Any consent issued shall specify the period in respect of which the
Department’s consent is being granted. This will commence with effect from the date
upon which the Department is satisfied that its requirements have been met or the
date requested by the applicant — whichever is the later. A date for removal of the
arch will also be included. (Normally not more than 8 weeks from the agreed date of
erection).

2.3.3 Planning Service Notification

2.3.3.1 Copies of Consents issued under Article 73 of the Roads Order in respect of
periods exceeding 28 days should be forwarded to the relevant Divisional Planning
Office for information.

2.3.4 Street Works Licenses

2.3.4.1 It should be noted that, in cases where permanent sockets are to be installed
in the road, a street works license under the Street Works (NI) Order 1995 will not be
required in addition to the Department’s consent under Article 73.

2.3.5 Section Engineers' Checklists (Application Received)
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2.35.1 The Checklist applies to cases where an application for consent to erect an
arch is received. It is available for download from RoadsNet (by following the above
link) and must be completed in respect of each application to erect a traditional arch
over a road. The Checklists, along with any police advice received and any other
available material information will inform the decision making process by providing a
summary of the local position and by considering the issues of Human Rights and
Equality.

2.3.6 Police Advice

2.3.6.1 Information and advice should be sought from the local police. In seeking such
comments police should be asked whether representatives of any body or
organisation seeking to erect the arch in question have been in contact with them
and, if so, whether the Article 73 procedures have been explained to them.

24 ARCHES ERECTED WITHOUT CONSENT

2.4.1 Detection or notification of arches erected without Consent

2.4.1.1 Where Highway Inspectors note the presence of arches erected over roads, or
where reports to that effect have been received from the public, the information
should be recorded in the routine inspections system or logged as complaints. The
details should then be checked against a list of arches for which consents have been
issued.

2.4.2 Section Engineers' Checklist (No Application Received)

2.4.2.1 If no application for Consent has been received, or where an arch has been
erected despite the refusal of an application, one of these checklists should be
completed in each case. This checklist may be downloaded from RoadsNet (by
following the above link).

2.4.3 Ensuring compliance with the law

2.4.3.1 As with all enforcement responsibilities, the aim of the Department is to secure
compliance with the law. Reasonable attempts should therefore be made to identify
the individuals responsible for the erection of the arch so that they may be
encouraged to meet the requirements of the legislation.

2.4.4 ldentification of erectors
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2.4.4.1 Identification of the erectors of an arch may potentially be achieved by writing
to the police at sub-divisional command level, to local community/political
representatives, the Orange Order, Ancient Order of Hibernians or any other
organisation seemingly connected with its erection, depending on the circumstances.
Relevant information is potentially available from a variety of sources, depending on
the particular case.

2.45 Safety inspections

2.4.5.1 An initial safety inspection of the structure should be undertaken as a priority
to determine if it is likely to prejudice road safety.

2.4.6 Arches erected without consent that are likely to prejudice road safety

2.4.6.1 If an arch that has been erected without consent is considered likely to
prejudice the safety or convenience of traffic using the road, the procedures outlined
in paragraphs 2.4.6.2 & 2.4.6.3 should be followed.

2.4.6.2 Where the erector(s) have been successfully identified, they should, where it is
considered safe to do so, be advised that the Department considers the arch to be a
danger and they should be instructed to either make it safe or remove it. Where they
fail to do so, consideration should be given to closing the road and additionally,
advice sought from the police at sub-divisional command level on the advisability of
attempting to dismantle the arch. Requests for such advice should also ask for details
of any:

e possible threat to TransportNI staff or contractors
¢ likely public disorder implications resulting from the removal of the arch
¢ likelihood of the arch being replaced illegally

If the police advice is positive, arrangements should be made to have the arch
removed.

If the advice is that the arch should not be removed, warnings signs should be placed
on the approaches to the arch and the option of closing the road should be
considered.

2.4.6.3 Where the erector(s) of the arch have not been identified, advice should be
sought from the police at sub-divisional command level on the advisability of
attempting to dismantle it. Requests for such advice should also ask for details of any:

e possible threat to TransportNI staff or contractors
e likely public disorder implications resulting from removal of the arch

e likelihood of the arch being replaced illegally
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If police advice is positive, arrangements should be made to have the arch
removed.

If the advice is that the arch should not be removed, warning signs should be
placed on the approaches to the arch and the option of closing the road should
be considered.

25 LEGAL PROCEEDINGS

2.5.1.1 If those responsible for the erection of a traditional arch without consent have
been identified, consultation should take place with Lands & Legislation Branch (LLB)
in TransportNI HQ regarding possible prosecution. Advice from Departmental
Solicitors Office and the Department of Public Prosecutions may be obtained, through
LLB, where appropriate.
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3 Equality Impact Assessment (EQIA)

3.1.1 Section 75 of the Northern Ireland Act places a duty on public authorities to have
due regard to the need to promote equality of opportunity and the desirability of
promoting good relations.

3.1.2 ltis doubtful that Section 75(1) of the Act, which is concerned with the promotion of
equality of opportunity, arises in respect of the erection of traditional arches.

3.1.3 However Section 75(2) of the Act places a duty on Government Departments and
other public authorities, in exercising their functions, to have regard to the desirability of
promoting goof relations between persons of different religious belief, political opinion or
racial group. Provided this requirement is observed, the judgement that the Department
then proceeds to make will be difficult to challenge in any future judicial review
proceedings.

3.1.4 In the discharge of the Department’s duties under Section 5 it is therefore
necessary that the Department can demonstrate that it ‘had regard to’ the desirability of
promoting good relations between members of those groupings when considering
applications for Consents in respect of traditional arches. The completion of Section
Engineers’ Checklists is intended to demonstrate that such considerations have taken
place.

3.1.5 An equality screening analysis has been carried out on the policy for Traditional
Arches. The analysis does identify a differential impact on a number of the groups listed
in Section 75 of the Northern Ireland Act 1998.

3.1.6 Although a differential impact has been established, the overriding principal of this
policy is with regard to public safety and as such takes precedence. A full equality impact
assessment has consequently not been deemed necessary as an EQIA would not be
expected to deliver any additional / mitigating circumstances.
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4 References

4.1 General References

4.1.1 None

4.2 Endnote References

4.2.1 None
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5 Appendices

5.1.1 Article 9 of the European Convention on human rights is reproduced below

5.1.1.1 Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.

5.1.1.2 Freedom to manifest one’s religion or beliefs shall be subject only to such
limitations as are prescribed by law and necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or the
protection of the rights and freedoms of others.

It is possible that, in certain locations in Northern Ireland, a refusal to grant consent
under Article 73 of the Roads Order could be justified under this provision. The
European Court has stated that Article 9/2:

“...recognises that in democratic societies, in which several religions co-exist within
one and the same population, it may be necessary to place restrictions on this
freedom in order to reconcile the interests of the various groups and ensure that
everyone’s beliefs are respected ..... ?

5.1.1.3 If, in any particular case, the Department is satisfied that Article 9/1 of the
Convention is engaged, but is proposing to limit this freedom under Article 9/2, the
primary requirement is that it must purport to do so for one or more of the purposes
specified in Article 9/2 (viz., in order to safeguard public safety .... and so forth). The
further — and fundamental — legal requirements are that the proposed limitation is (a)
necessary in a democratic society, in the sense of meeting a pressing social need
and (b) proportionate to the aim being pursued, in the sense of being no more than is
necessary to accomplish the objective.

5.1.1.4 All available information will have to be taken into account and it may also be
necessary to seek views or information (from local community/political
representatives, the police — and perhaps others) in appropriate cases.

5.1.1.5 However staff may be assisted by having regard to the “balance principle”. The
House of Lords has repeatedly recognised that in cases where Convention issues are
raised, it is frequently necessary, adopting the language of the European Court, to

“... determine whether a fair balance was struck between the demands of the general
interest of the community and the requirements of the individuals’ fundamental rights.
The search for this balance is inherent in the whole of the Convention and is also
reflected in the structure of Article 1.”
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5.1.1.6 It should be noted that the Convention does not recognise or protect a right not
to be offended by the conduct of others. Thus the European Court has stated:

“A demonstration may annoy or give offence to persons opposed to the ideas or
claims that it is seeking to promote... The participants must, however, be able to hold
the demonstration without having to fear that they will be subjected to physical
violence by their opponents ... In a democracy the right to counter-demonstrate
cannot extend to inhibiting the exercise of the right to demonstrate.....”
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6 Control Sheet - Policy & Procedure Guide: EO61

Title: Policy & Procedures for Traditional Arches

Version | Date Author Authorised by Document Control Panel Members
Name : Signature

1 28/6/11 A McMurray R Crilly

2 24/3/15 A McMurray R Crilly

6.2 Overall Reasons for this Version

Version | Reasons

1 Initial conversion from internal document 60 to RSPPG

2 Amendment due to decision to stop placing press notices. Also to reflect change
from Roads Service to TransportNI

6.3 Revision Details

Version | Amendments

2 Para 2.1.1 amended to reflect cessation of advertising in newpapers plus other
amendments throughout the document to remove references to Roads Service.
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